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Unusual times lead to unusual articles.  
Prof. Dr. Bruno Mascello does not write on a topic 
related to labor law but on “20 points to reflect on”. 
Do not miss his ideas and thoughts on how  
Covid-19 will change the legal market.

Remote work is part  of the new normal these  
days. But there will be a way back to the offices.   
Dr. Albrecht Muser describes what employer and 
employees have to obey when returning to what 
used to be “normal” just a few months ago.

In Germany, short-time work is a powerful means 
to prevent mass dismissals as a possible and fright-
ening consequence of the Corona crisis. Shinta 
Zafiraki and Sumejja Handzo have all the details 
regarding opportunities and risks by using this 
instrument.
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20 points to 
reflect on
What is the next normal in the 
legal market and here to stay after 
Covid-19?
By Prof. Dr. Bruno Mascello, LL.M.

A 
few months ago, I foresaw 10 trends in the legal 
market, not expecting it would already be time to 
assess whether Covid-19 had caused me to change 
these predictions (see, e.g., Deutscher Anwalt-

Spiegel, Ausgabe 1, 08/01/2020 and 09/01/2019; Business 
Law Magazine of 27/02/2020 and 01/03/2018; HSG-Blog 
of 06/02/2020.

Today, we are all witnesses to a worldwide experiment 
triggered by a virus which in the end will have contributed 
much more to (digital) transformation in the legal market 
than any other development, CEO or digitalization and 
innovation officer before. Will there be a hysteresis after 
the hysteria, will this cause sustainable changes and shifts 
with different expectations and preferences of customers 
and employees, or is it just a temporary nuisance to be 
overcome like a runny nose or cough?

Without any doubt, Covid-19 is relevant to the legal mar-
ket and its developments. It has not only caused a health 
crisis and had social and political effects, but will very 
likely turn into a financial crisis as well. The latter direct-
ly impacts the legal market and the various legal service 
providers. Some of the relevant points to reflect on are the 
following:

1.	 Companies focus on cost-cutting exercises: Working 

on the bottom-line is the most effective short-term 

measure to help stem immediate bleeding. It will be 

applied across the board to all business units and func-

tions without any exceptions. Legal departments need 

to show that they are good corporate citizens, effective 

budget managers and contributors to the success and 

survival of their companies.

2.	 Revenue of law firms is lost forever: The real econ-

omy has been hit dramatically, and along with it the 

service sector. Considering that a country like Swit-

zerland generates three quarters of its added value in 

the services sector, this certainly also impacts law firms 

and legal service providers. Legal services are consid-

ered to be services and not goods, i.e. whatever is not 

consumed at the time will not be additionally con-

sumed later. Exceptions may certainly apply (e.g., last 

wills, divorces); however, some of the litigations are 

already settled or may not be possible anymore, and 

any Covid-19-related new ones will not compensate 

for the loss.

3.	 Loss of customers: Small and medium-sized law firms 

depend on SME customers. Many of the small enter-

prises may not survive the time during the crisis or the 

subsequent recession and may not spend their liquid-

ity on legal services. Depending on how long the crisis 

lasts, big companies may shut their doors as well.

4.	 Law firms disappear: Law firms are no better than 

cottage industries: as cash-based organisations they do 

not own any assets, they have not accumulated any 

financial reserves to carry them through stormy times, 

and their stock in mandates lasts for a few weeks only. 

The pipeline dries up quickly, and this may force some 

law firms to close. Big Law may profit in the short term 

since in VUCA times, CEOs may “rush to brands” – 

this as a precaution in case they are blamed for having 

Prof. Dr. Bruno Mascello, LL.M.
Executive School of Management, Technology and Law, 
University of St.Gallen (HSG)
EMBA HSG, Attorney-at-Law, Director

bruno.mascello@unisg.ch
www.lam.unisg.ch
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made the wrong decisions during the crisis. Strong 

brands are more likely to survive since they sell addi-

tional value (call it “insurance protection”).

5.	 Layoffs and salary pressure: If revenue is lost, cost 

control will become key. Law firm partner income will 

be reduced, or partners will be requested to inject cap-

ital to preserve liquidity, while salary cuts for associates 

and a reduced size of workforces through furlough or 

layoffs are also to be expected, with timely billing and 

cash collection becoming more important.

6.	 Review of business model and strategy: This is the 

moment where business models and strategies need to 

show their durability, and if they fail, to be reviewed 

and changed.

7.	 Push for digitalization: The entire world has gone 

online: customers, providers, universities and even 

courts. Technology is being used more often and in a 

much better way. Some companies and law firms have 

been taken by surprise and discovered that they are not 

ready for remote work, use no VPN connections and 

have no business continuity plans. Virtual meetings 

and exchanges will become normal – remember those 

horrible conference calls with dozens of participants 

They have suddenly disappeared with the advent of 

video call apps!

8.	 Push for legal tech: Because of the extent to which 

technology has helped us through this crisis, it may 

be embraced more readily in the future and not be 

perceived as a threat any more. Legal Tech companies 

have gained a convincing additional USP for their sales 

pitches, and customers are more willing to combine 

human capital and technology.

9.	 Acceptance of new work: With the push to online, 

new working models like remote work, flexitime and 

coworking have proved to function even without strict 

in-office face time. Unless an organization relies on 

paper, it will be difficult for employers to deny their 

employees the opportunity of working from home 

at least some of the time. The working environment 

and leadership style need to adapt as well. Finally, this 

Without any doubt, Covid-19 is relevant to the legal market and its developments.
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opens up opportunities to recruit from less expensive 

regions or to allow part-time work, in particular for 

+50 lawyers or parents.

10.	 Consulting online is accepted: Online consulting ser-

vices will become much more acceptable and not be 

felt to be unfamiliar anymore.

Based on this, what are some consequences 
for the legal market?

11.	 Increase of insourcing and pressure to resource: To 

avoid layoffs in the legal department, outsourcing 

costs (e.g. law firms) will be reduced to the greatest 

extent possible. Tasks will be reassessed with regard to 

whether they should still be done by the legal depart-

ment or by law firms, or whether new suppliers could 

do them more efficiently. Multi-sourcing concepts will 

be established to reduce cluster risks and increase risk 

diversification. Preferred providers will be willing and 

able to deliver more than “just” legal know-how (e.g., 

interdisciplinarity, international network, technolo-

gy and process expertise, customer-centric business 

model).

12.	 Accelerated price negotiations: Service providers will 

be asked to reduce their costs and to provide free aid 

packages to show that they are serious about caring for 

their customers.

13.	 Communication by leaders is key: In a crisis you can 

show and prove that you are a real leader. You will 

be capable, for better or worse. Be present and show 

that you are a thoughtful and effective communica-

tor, that you can stay calm and rational, and that you 

can communicate clearly and honestly. Be sympathetic 

and empathetic.

14.	 Customer focus is essential: Today, you can also 

demonstrate real interest in caring for customers and 

their survival, which means switching from an in-

side-out to an outside-in view. The customer comes 

first, and lawyers should not act like ambulance-chas-

ers if they believe in long-lasting acquisition efforts 

and sustainable relationships.

Post-Corona, we will not return to the 
previous equilibrium.

15.	 Employee focus is vital: How you handle the situation 

will have a lasting effect on current employees and also 

be acknowledged in the future recruitment market. Do 

you lay employees off quickly or are you considered 

to be a trusted employer who engages in a reasonable 

activity level, including fostering the training and edu-

cation of associates?

16.	 Procurement department gets appreciated: The ex-

pert in cost-cutting exercises is no doubt the procure-

ment department. Their role will become much more 

important and listened to, even in legal departments 

with a defensive attitude.

17.	 Crisis as a selection tool: A crisis operates like an acid 

test. In times of great urgency, it is about doing the 

right thing and providing plug-in legal solutions for 

serious business challenges. A crisis also forges reputa-

tions both good and bad, and the outcome will have a 

lasting impact. Lawyers can demonstrate they are risk 

and crisis managers who can be relied on and who 

help to carry the burden of uncertainty. Customers are 

much more sensitive in critical times and communi-

cation becomes a real differentiator. The much-trum-

peted trust relationship is at stake and law firms run 

the risk that unsatisfied customers will “vote with their 

feet” and switch to a competitor. Depending on how 

lawyers act and behave, they will have the opportunity 

to win new customers or they risk losing existing ones, 

forever.

18.	 “Make” has proven to be stronger: Today, legal de-

partments are forced to do more on their own (less 

outsourcing), to take more risks (no second-guessing) 

and to show they can do the work more quickly and 

for less money (efficiency gains). This effect will re-

main and not bounce back, as we already noticed after 

the financial crisis of 2008.

19.	 New legal challenges: In the short term there might 

be a shift from transaction business (besides clarifying 

clauses around MAC, force majeure and termination) 

to insolvency and restructuring. In the long term, the 

questioning of globalization and specialization, the 

critical assessment of remote supply chains and the 

move of production closer to the end user, the depend-

encies of cluster risks and the related vulnerability of 
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customers, may all lead to new legal questions to be 

solved by the lawyers. This will offer new opportuni-

ties for the legal market.

20.	 Time for innovation: One can of course first wait and 

see and then simply react. However, the present day 

is also an opportunity and a time to optimize and in-

novate, and to position oneself as a first mover in the 

market. A crisis has the potential to accelerate changes 

(e.g., standards ready for download, click accept agree-

ments, online resolution procedures, access to justice, 

changing court procedures). And it may change be-

haviour patterns and break down long-lasting silos as 

well.

In a nutshell, change and the adoption of technology have 
been accelerated and proved to be fit for purpose. Since 
everyone was forced to cope with the new situation at 
once and since there were no real options to choose from 
or time to wait, it had to function and it required rapid 
learning, flexibility and agility. The way lawyers work and 
interact with their customers and how we use technology 
have already changed and will continue to change – as 
will the mindset, too. A lot of routine and familiarity have 
gone, much of it for good, making way for something new. 
Post-corona, we will not return to the previous equilibri-
um. ß
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Walking over a 
strong bridge to 
cross the deep 
economic valley
"Kurzarbeit"– Opportunities and risks 
for employers and employees
By Shinta Zafiraki Sanyoto and Sumejja Handzo

S
hort-time work is “our strong bridge to cross the deep 
economic valley” according to Hubertus Heil, Ger-
man Federal Minister of Labor. In Germany, the 
number of applications for Kurzarbeitergeld (short-

time allowances) due to the corona crisis has already far 
surpassed the number of applications during the financial 
crisis of 2008/2009.

Kurzarbeit in a nutshell

Short-time work means a “temporary reduction of work-
ing hours due to loss of work, resulting in a reduction of 
remuneration accordingly.” It can, therefore, function as a 
tool to prevent dismissals in a critical situation.

Sumejja Handzo
Fragomen, Frankfurt/Main
Lawyer, Associate 

sumejja.handzo@fragomen.com
www.fragomen.com 

Shinta Zafiraki Sanyoto
Fragomen, Frankfurt/Main
Lawyer, Associate 

shinta.sanyoto@fragomen.com
www.fragomen.com

In Germany, the number of applications for Kurzarbeitergeld due to the corona crisis has already far surpassed the number of applications during the financial crisis 
of 2008/2009.
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Upon the employer´s application, the Federal Employ-
ment Agency (FEA) will partially compensate the mon-
etary loss employees experience with a short-time allow-
ance, currently amounting to 60% of the loss of their net 
income (67% for employees with children).

To be eligible for short-time allowance, the following re-
quirements (§ 95 SGB III) have to be met:

•	 Considerable loss of work with loss of remuneration;

•	 Operational requirements;

•	 Personal requirements; and

•	 The employer has notified the FEA of the loss of work

Generally, the duration of eligibility is limited to a period 
of 12 months and can be extended by statutory instrument 
to up to 24 months.

Easier access to Kurzarbeitergeld due to the 
coronavirus

The German government has issued statutory instruments 
relaxing the requirements for the short-time allowance, 
applicable for the period from 1 March to 31 December 
2020, as follows:

•	 10% of the workforce has their working hours cut by 

more than 10% (normal threshold 1/3 of the work-

force);

•	 No more requirement to build up negative working 

time balances;

•	 Contract workers are also eligible for short-time al-

lowance; and

•	 Social security contributions, which employers nor-

mally have to pay for their workforce, will be fully re-

imbursed by the FEA

Employer´s risks for criminal liability

In mid-March, the German government forecasted around 
2.35 million short-time workers for the year 2020 equaling 
a financial burden for the FEA of at least 10 billion euro.

The possibilities for abuse will most certainly keep prose-
cution authorities and criminal defense lawyers busy for a 
long time beyond corona times.

Special audit groups have already been formed with the 
Federal Employment Agencies across several Federal 
States in order to detect suspicious applications and to 
forward them to the Central Customs Office and to the 
Public Prosecutor´s office.

Therefore, it might be worth taking a look at the following 
question:

What are the risks for criminal liability for 
employers?

If the information provided to the FEA by employers 
when applying for the short-time allowance is inaccurate 
or incomplete, this could constitute fraud, according to § 

263 StGB (German Criminal Code), or - in case the appli-
cation is rejected - attempted fraud.

The most relevant form of perpetration will probably oc-
cur when the statement regarding the reduced working 
hours on the application does not correspond with the 
actual hours worked (e.g. the employees continue to work 
full-time or to exceed the allowed reduced working time).

Employers could also commit subsidy fraud if the short-
time allowance is classified as “subsidy” in the sense of 
§ 264 Section 8 StGB, incurring a maximum penalty of 
imprisonment of up to 5 years.

"On the topic of fraud, there is even an increased risk of 
committing subsidy fraud, as subsidy fraud does not re-
quire an intent at the time of filing the application. Ac-
cording to § 264 Section 5 StGB, a careless (“leichtfertig”) 
declaration of facts, which turn out to be incorrect, can be 
sufficient to commit subsidy fraud.

Employees who are aware of the circumstances can easily 
become liable for accessory to fraud or accessory to sub-
sidy fraud by having provided their consent to the short-
time work, which is required for the employer to apply for 
the short-time allowance in the first place.

Furthermore, the abusive introduction of the short-time 
work scheme can also lead to the criminal liability of the 
employer due to withholding and embezzlement of wages 
(§ 266a StGB).
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Impacts on the immigration status of 
foreign nationals

In order to employ foreign nationals in Germany, employ-
ers are under obligation to comply with rules stipulated 
by German Immigration and Labor Law. In practice this 
means that employers are obliged to keep an employee’s 
copy of the identification document and the German work 
and residence permit WRP on file. The WRP is an official 
document and proof that a foreign national is permitted 
to work for a specific employer in a specific position in 
Germany. Each WRP entails certain requirements. Addi-
tionally, it is bound to the initially submitted personal and 
work-related information regarding the foreign national 
as well as the employer. Within the WRP Extension, the 
immigration office and FEA, who mostly cooperate within 
the immigration process, review whether this information 
is accurate. Here, the FEA mainly focuses on the question 
of whether the initially stated salary amount was truthful-
ly paid to the employee. As sufficient proof of payment, 
the employee’s payslips are requested and used in order to 
complete the compliance check.

Reduction of salary

As the implementation of short-time work leads to a re-
duction of the initially approved salary amount by a cer-
tain percentage, there is a crucial question: How will the 
immigration status of foreign nationals in Germany be 
impacted (regardless of whether an extension is required 
or not)?

In the circular letter dated 24 March 2020, which aimed 
to address the situation of the immigration offices across 
Germany which was caused by COVID-19, the Feder-
al Ministry of the Interior gave explicit instructions re-
garding the impacts of short-time work in respect of a 
foreign national’s WRP. Hereby, it is clearly emphasized 
that short-time work will not negatively affect the validity 
of the WRP, with the rationale being that a German em-
ployment contract is to be seen as a granting prerequisite 
in obtaining a WRP for which “the employment” consti-
tutes the purpose of stay. This purpose of stay remains un-
changed, despite the implementation of short-time work 
and a reduced salary, as long as the employment contract 
persists.

 As sufficient proof of payment, the 
employee’s payslips are requested and 
used in order to complete the compliance 
check.

Employees need to be very cautious at this point: Contrary 
to the implementation of short-time work, the termina-
tion of an employment, despite the COVID-19 crisis as 
cause of the same, constitutes the ending of the purpose 
of stay (if purpose of stay is “employment”). In contrast to 
a lot of other European countries, there is no protection 
of dismissal due to COVID-19 in Germany. Under these 
circumstances, the duration of stay in Germany might 
be shortened at the discretion of the immigration office, 
whereas foreign nationals holding a permanent residence 

permit do not have to fear such consequences. The cir-
cular letter further expressly states that even the holders 
of permit types which are bound to a certain minimum 
salary threshold, for example EU Blue Card holders, will 
not have to fear the loss of their privileged immigration 
status in Germany.

In order to avoid any inconveniences when filing the 
extension application, we recommend notifying the im-
migration office about the implementation of short-time 
work and the receipt of a reduced salary as a consequence 
of it. Even though it is taken as a matter of course, the 
implementation of short-time work is required to be prov-
en as equivalent to the COVID-19 crisis in order to be 
covered under the regulations mentioned in the circular 
letter.

Short-time allowance

The procurement of public funds generally leads to the 
expiration of the WRP. Consequently, the receipt of the 
short-time allowance appears to be another arguable 
aspect of short-time work. The Residence Act (Aufen-
thaltsgesetz) clearly differentiates between public funds 
and benefits based on personal contributions that do not 
jeopardise the validity of the WRP. As a benefit paid by 
the unemployment insurance based on payments of the 
employer and of the employee, the short-time allowance 
is not considered a public fund benefit and therefore does 
not put at risk the validity of the WRP. Despite the clarifi-
cation of a huge amount of uncertainty on the extraordi-
nary circumstances caused by the COVID-19 crisis, the 
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circular letter does not provide a clear answer on impacts 
of purchasing other public funds and repercussions on the 
current residence status of foreign nationals whose sus-
tainment of livelihood might be endangered. Therefore, 
we highly recommend scrutinizing the possible negative 
impacts of receiving other public funds prior to applying 
for the same.

The COVID-19 crisis and the lockdown of the majority of 
the immigration authorities has decelerated the immigra-
tion of skilled foreign nationals to Germany and thwarted 
the efforts of the German government to address the huge 
lack of skilled workers. Nonetheless, certain foreign na-
tionals travelling from an EU country to Germany will be 
allowed to cross the German border according to the EU 
Commission, aiming to grant the continued free move-
ment of all workers in critical occupations, including both 
frontier workers and posted workers. (See more)

The Commission has also proposed a European instru-
ment (SURE) supporting short-time work schemes and 
similar measures in the member states.

European comparison of systems of short-
time work

Where does Germany stand in comparison to the short-
time work schemes of other EU countries?

The possible duration of short-time work (from 3 months 
to 2 years) as well as the amount of the short-time allow-
ance (from 60% to 100%) vary widely across Europe.

As the below infographic shows, Germany seems to be 
rather the latecomer in Europe, especially compared to 
Nordic countries (Denmark, Sweden), but also to the 
Netherlands or Ireland, where losses are compensated to 
100%.

Further differences can be found in relation to employer 
contributions to the short-time-work allowance or dis-
missal protection. Many countries (for instance Austria, 
France, Spain, Netherlands, Denmark) have incorporated 
a protection against dismissal in their short-time-work 
system, which is not the case in Germany.

It therefore remains to be seen whether the current Ger-
man bridge construction will be strong enough to with-
stand the load. ß
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COVID-19 and its 
consequences
Returning to the office after remote 
working: What to consider 

By Dr. Albrecht Muser

I
n many businesses employees have been employees have 
been asked to work remotely (also known as “working 
from home”) during the current COVID-19 pandemia. 
Depending on the nature of the work, business could 

potentially be continued with employees working from 
home instead of ceasing business activities entirely. Now, 
as the measures to contain COVID-19 are beginning to 
be eased, a return from remote work to the office is on 
the agenda in many businesses for many reasons, whether 
for the fact that many businesses still have a “presence 
culture”, due to cabin fever among the workforce, or other 
reasons.

From a labor law perspective, the question now arises as 
to which conditions the employer may order.which con-
ditions the employer may order its employees to return to 
the office and what protective measures have to be (or at 
least should be) taken in this context.

Remote work from a general labor law 
perspective

Except for particular positions (e.g. field sales agents, ser-
vice technicians) the employees’ place of work usually is 
at the employer’s premises. This may either follow from a 
respective provision under the employment agreement or 
from a respective order by the employer based on his stat-
utory authority under sec. 106 of the German Industrial 
Code (“Gewerbeordnung” – “GewO”).

As far as the employees now are obliged to perform their 
work activities away from the employer’s premises, (e.g. 

The employer may basically instruct its employees to return from a prelimi-
nary home-working back into the office in the course of the current easing of 
the COVID-19 measures.

Dr. Albrecht Muser
KPMG Law, Munich
Lawyer, Specialist Lawyer Labor Law 

amuser@kpmg-law.com
www.kpmg-law.de
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for reasons of health protection during the COVID-19 
crisis), the employer may instruct the workforce to work 
from home for a preliminary period of time due to its 
aforementioned authority (an amendment to the employ-
ment contract is required only if employees shall hence-
forth work from home on a permanent basis, which can-
not be instructed by order of the employer). 

Especially in a situation such as the COVID-19 pandemic 
the employees are obliged to follow a respective decision 
and cannot refuse to work from home preliminarily (it can 
hardly be imagined that working from home is absolutely 
unbearable for a limited period of time).

On the other hand, employees are generally not entitled to 
work from home at their own discretion without the em-
ployer’s consent. This only may be the case exceptionally, 
e.g. if it is unacceptable for the employee to work from the 
employer’s premises for hygienic reasons, etc.. Apart from 
this, working from home requires the employer’s express 
consent.

Except from a different place of work, working from home 
implies no alteration to the existing employment relation-
ship between the parties. All applicable regulations under 
the employment contract, as well as under statutory reg-
ulations remain in force. This especially applies to regula-
tions concerning working time, data protection, occupa-
tional safety or any co-determination rights of the works 
council. In addition, the employees even could claim a 
reimbursement of expenses as far as additional 

as far as additional costs actually accrued by them (e.g. 
for additional communication lines, office supplies etc.). 
In order to avoid disagreements concerning these aspects, 
it seems useful to regulate them in a reasonable manner.

Return to the office from remote work 

As far as working from home has been instructed by an 
employer's unilateral order,  generally the termination of 
remote working and return to the office can also be in-
structed by such an order. Nevertheless such an order can 
only be regarded as permissable as far as a return seems 
reasonable from the employees' perspective. Against the 
background of COVID-19,  this means that the employ-
er must make sure that those reasons for which remote 
working was introduced (risk of infection etc.) no longer 
exist or are at least being mitigated. If remote working 
was introduced by a respective agreement amending the 
employment contract, the return to the office is subject to 
the specific regulations under the agreement. These may 
be particular conditions under which the employer may 
order the employee to return, or simply the expiry of the 
term for which remote working has been agreed to.

As far as these requirements are met, the employees are 
obliged to return and are not entitled to continue work-
ing from home. In particular, an entitlement to continue 
working from home under certain aspects of company 
practice (“betriebliche Übung”) cannot be acknowledged 
unless for very exceptional cases. In such cases, only dis-
missal with the option of altered conditions of employ-
ment could effect a termination of remote work.

Occupational health and safety – employers’ 
duties

When the employer instructs its employees to return to 
the office, the employer is obliged to provide appropriate 
measures to ensure occupational health and safety. In the 
context of COVID-19 this means that the employer must 
at the very minimum take specific measures to reduce the 
employees’ risk of infection with COVID-19. 

With respect to COVID-19, it therefore is to be recom-
mended that the employer undertakes a respective risk 
assessment (“Gefährdungsbeurteilung”) pursuant to the 
German Occupational Safety Act (“Arbeitsschutzgesetz”) 
and issues an action plan, taking into consideration the 
respective guideline which has been issued by the Federal 
Labor Ministry (the “SARS-COV-2 Arbeitsschutzstandard”).

This action plan, which is to be formulated by the employ-
er in cooperation with the works council, the occupation-
al health and safety specialist (“Fachkraft für Arbeitssich-
erheit”) and the occupational physician (“Betriebsarzt”) 
must contain particular technical, organizational and in-
dividual-related arrangements. 

Regarding particular technical measures, the work spaces 
must be arranged with sufficient distance between em-
ployees, effective ventilation must be provided and phys-
ical meetings and business trips should be reduced as far 
as possible.

From an organizational point of view, for example, all 
work equipment is to be disinfected periodically, shift 
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work and respective working time schedules should be 
introduced in order to not have too many employees on 
site at the same time. Also, procedures which govern the 
handling of suspected cases of infection must be stipulat-
ed in particular.

Lastly, as regards individual-related measures, protective 
equipment such as masks must be distributed to the em-
ployees. In addition, the workforce must be informed ap-
propriately about the protective measures and be trained 
respectively, and special arrangements for particularly en-
dangered employees (e.g. people suffering from asthma) 
must be made. 

Should the employer fail to follow the aforementioned 
guidelines and to take appropriate measures, the employ-
ees are entitled to refuse to return to the office. Further-
more, as far as damages occur due to the employer’s failure 
to take appropriate steps, the employer may also be liable 
for damages.

Summary

As pointed out, the employer may generally instruct its 
employees to return from a preliminary remote work to 
the office in the course of the current easing of the COV-
ID-19 measures. This however requires that the employer 
implements measures to ensure occupational health and 
safety according to the “SARS-COV-2-Arbeitsschutz-
standard” issued by the Federal Labor Ministry. ß
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Chasing the 
unicorn…
… or how to argue gender discrimi-
nation due to unequal payment?  
By Dr. Kathrin Bürger, LL.M. (New York)

I
n July 2017, the Equal Pay Act was passed but a six-
month waiting period was established before individu-
als could exercise any right under this Act. Now almost 
two years after the Act itself came into force, the first 

court decisions have been made. Owing to those, em-
ployees have a hard time proving discrimination in pay, 
although all measures provided for in the law are being 
used. 

How to argue discrimination in accordance 
with the Transparency of Pay Act 

This is where the dilemma lies: Employees who are un-
der the impression that their (male) colleagues earn more 
money than they do, can request payment information 
from their employer. Such an information request should 
– in theory – allow employees to find out whether their 
colleagues earn more or less money. This is where the 
“but” comes in: employers only need to provide the infor-
mation in relation to the median of the wage components. 
This means the salary, which separates the upper half from 
the lower half and should therefore not be confused with 
the average remuneration. 

Let's assume such information brings to light the fact 
that the median is higher than what the employee who 
requested the information earns: the next logical and pos-
sible step would be to bring a lawsuit against the employer 
for comparable remuneration. The employee would then 
argue in court that the median is above his or her salary 
and therefore request an adjustment. Here the Higher La-
bor Court of Lower Saxony stated in its decision of August 

1st, 2019 (5 Sa 196/19) that such information alone is not 
sufficient and dismissed the action entirely. The underly-
ing reason was that the employee was unable to present 
a pay disadvantage. The legal basis for the adjustment of 
remuneration is controversial in case law and labor lit-
erature. The Higher Labor Court of Lower Saxony found 
that regardless of the legal foundation on which the claim 
for different remuneration was made (the Equal Pay Act 
itself does not provide for one), the employee needs to 
argue that, in accordance with the requirements of Sec-
tion 22 of the General Equal Treatment Act, the informa-
tion provided is sufficient to prove a discrimination due to 
gender. The court did not see this. The employee's salary 
was below the median, but this information alone was not 
sufficient to justify discrimination.  The information also 
fails to show that the level of remuneration is based on the 
employee’s gender – in this case, female. Nor is there any 
evidence based on mere information, even if the differ-
ence in remuneration were a significant amount. The very 
fact that colleagues earn 8% more is therefore not enough. 

In another court decision (Higher Labor Court of Rhine-
land-Palatinate (11/10/2018 – 5 Sa 455/15) the court ruled 
that the employer meets his burden of proof for a lack 
of violation of the principal of gender discrimination, by 
showing that only non-gender-related reasons led to dif-
ferent remuneration. This was again an argument used by 
the Higher Labor Court of Lower Saxony. The employer 
had arguments in favor of differentiation within the re-
muneration and also managed to prove that the highest 
salary in such comparison group was earned by a female 
employee. 

Dr. Kathrin Bürger, LL.M. (New York)
Beiten Burkhardt, Munich 
Lawyer, Specialist Lawyer Labor Law 

kathrin.buerger@bblaw.com
www.beitenburkhardt.com
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Remuneration under the median as an 
indication 

Already during the implementation of the Equal Pay Act, 
labor law literature stated that the sole use of the informa-
tion obtained from the inquiry into the employer cannot 
be sufficient to fulfil the burden of proof. The intention of 
the Equal Pay Act was, however, to use the information 
obtained and argue both  a disadvantage in the difference 
in remuneration and discrimination. And therefore this 
is all the information the employee receives by using the 
instrument the Equal Pay Act provides. 

If a court now rules that remuneration below the median 
alone is not sufficient to argue discrimination, it confirms 
at the same time that the Equal Pay Act does not live up 
to what it was intended to be. Thus, the outcome of the 
appeal already filed by the employee is expected to be a 
pioneering decision. 

Consequences for employees

The underlying decision takes the bull by the horns. As 
now the court has decided that the mere difference in re-
muneration is not sufficient, it is not recommended that 

employees bring in a lawsuit without further information 
to back up their argumentation. Therefore the employee 
needs to present further information to shift the burden of 
proof in his/her favor. Any additional information which 
shows evidence of discrimination would be helpful here. 
Once the burden has shifted to the employer, it has to be 
proven to the court that remuneration is not granted due 
to gender but due to non-discriminating factors.

Within an existing system, exceptions can 
be argued in one way or the other.

Consequences for employers

Whilst employers could now be under the impression that 
the potential danger which came along with the imple-
mentation of the Equal Pay Act has subsided, simply not 
replying to any information request made by the employ-
ees is not an answer. Employers playing dead and relying 
on the above-mentioned court ruling could therefore also 
be considered as an indication of discrimination. There-
fore, information requests must be treated with care and 
respect for potential consequences resulting from them. 

In addition, employers must begin to set up a payment 
system so that transparent decisions can be taken on pay 
and increases in pay. Within an existing system, excep-
tions can be argued in one way or the other. Case law al-
lows for the rectification of distinctions made in the past if 
the employer shows that the ultimate goal is to eventually 
establish a non-discriminatory system. ß

In addition, employers must begin to set up a payment system so that transparent decisions can be taken on pay and increases in pay.
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Forfeiture 
clauses in 
employment 
contracts
New guidance from the Federal Labor 
Court 
By Pauline Moritz 

According to the Federal Labor Court, changes in the law can also become relevant for employment agreements that were concluded (long) before a change in case law.

Pauline Moritz
Mayer Brown, Frankfurt/Main 	
Lawyer, Specialist Lawyer Labor Law 
Senior Associate

pmoritz@mayerbrown.com
www.mayerbrown.com
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F
orfeiture clauses are commonly used in German em-
ployment agreements. While under statutory law, 
claims will only become time-barred three years af-
ter the end of the year of their due date, forfeiture 

clauses are popular to limit the ability to exercise claims, 
in most cases to three months after the due date. They 
are therefore essential for avoiding long periods of legal 
uncertainty for both parties. Oftentimes, changes in case 
law pertaining to forfeiture clauses go unnoticed by em-
ployers. If forfeiture clauses are not updated regularly, they 
are considered null and void, often causing significant fi-
nancial risks for employers. 

Rationale of forfeiture clauses

In the vast majority of cases, forfeiture clauses in employ-
ment contracts are considered “general terms and con-
ditions” and thus fall under statutory law which restricts 
their permissible content and wording. The validity of 
forfeiture clauses is therefore assessed in accordance with 
Sec. 305c and 307 to 310 of the German Civil Code (BGB) 
and falls within the scope of a so-called “content control”. 
One important element of the content control is the trans-
parency requirement, which requires clauses to be for-
mulated clearly, unambiguously and comprehensibly. The 
transparency requirement has been subject to many court 
decisions in the past years. Most recently, two new deci-
sions have now further delineated the permissible content 
and wording for forfeiture clauses and require employers 
to review their standard employment agreement.  

Clear instructions for the employee 
required

In the first decision (Federal Labor Court, decision of 3 
December 2019 – Case No. 9 AZR 44/19), the employer 
used a forfeiture clause which required that a claim must 
be asserted in court within three months unless the other 
party “rejects the claim or does not oppose it”. The clause 
therefore also required immediate court action in case the 
other party remained silent, promised to fulfil the claim 
or did not oppose it. As a result, the claimant had to take 
legal court action immediately to prevent the claim from 
being excluded – irrespective of how the employer reacted 
to his claim. While the wording of the clause itself was 
clear and comprehensible, the obligation to take imme-
diate legal action is not in line with what the law expects 
from an employee, in particular when the employer does 
not oppose the claim. Taking legal court action would 
seem inconsistent in such a case. Consequently, the Fed-
eral Labor Court ruled that the clause is invalid because 
it incorrectly reflects the legal situation. The court clari-
fied that forfeiture clauses must provide clear instructions 
to the employee insofar as he does not have to assert his 
claim at court if the employer does not oppose it. 

Exclusion of indispensable rights 

Certain indispensable rights, such as the minimum wage 
right, must be expressly excluded from a forfeiture clause. 
Otherwise the entire clause is considered null and void. A 
special statutory regulation on minimum wages, namely 
an Ordinance on Mandatory Working Conditions for the 

Nursing Care Sector (hereafter “Care Regulation”) was the 
subject of another recent decision of the Federal Labor 
Court on 22 October 2019 (Case No. 9 AZR 532/18). In 
this case, the employee did not assert his wage claim to 
the defendant employer in due time. The employer then 
argued, amongst other things, that the claim was now for-
feited due to the forfeiture clause. The employee raised 
the argument that the forfeiture clause in his employment 
agreement did not exclude claims to minimum wage un-
der the Care Regulation. Interestingly, the respective em-
ployee was not even working in the care sector but worked 
as a salesperson in the automotive industry. In view of 
that, the Federal Labor Court found that that the disput-
ed clause was valid. It can therefore be concluded that it 
is not necessary to explicitly exempt each and every law 
providing for indispensable rights if the relevant law is not 
applicable to the present case.

The transparency requirement has been 
subject to many court decisions in the 
past years.

Nevertheless, for reasons of precaution, employers are 
best advised to either explicitly list indispensable rights 
by means of a non-exhaustive list (for example “This for-
feiture clause shall not apply to claims for minimum wages 
pursuant to the Minimum Wage Law Act, the Posting Work-
ers Act, the Temporary Employment Act or other mandato-
ry minimum working conditions under national law…”) or 
include a blanket exception  (for example “This forfeiture 
clause shall not apply to claims which by law are excluded 
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from this forfeiture clause.”). According to case law of the 
Federal Labor Court, such an approach satisfies the trans-
parency requirement (decision dated 18 September 2018 
– Case No. 9 AZR 162/18 para. 51).

How to avoid non-transparent clauses

Forfeiture clauses must be comprehensible to the average 
employee. First and foremost, this means that clear and 
preferably simple language should be used. The language 
must be consistent and should enable the employee to un-
derstand what is expected of him in order to prevent the 
claims from being forfeited. This also means that state-
ments must not be contradictory in content, as well as that 
the clause does not impose a conduct on the employee 
which seems contradictory to common behavior.

Regular review of employment agreements 
necessary

Due to the fast-moving development of the Federal Labor 
Court’s case law, a regular review of forfeiture clauses in 
standard employment agreements is recommended. Par-
ticular caution must be exercised if older agreements are 
changed at some point during the ongoing employment. 
According to the Federal Labor Court, changes in the law 
can also become relevant for employment agreements that 
were concluded (long) before a change in case law. If, for 
example, the employment agreement is amended in con-
nection with a promotion or a salary increase, it is usually 
agreed that “the remaining provisions of the employment 

agreement shall remain unaffected by this change”. By do-
ing so, the parties have referred to the original contract in 
its entirety and the old agreement is transformed into a 
new one. However, new agreements have to comply with 
the most recent legal situation with the effect that there is 
a considerable risk that the forfeiture clause will be ren-
dered invalid. 

Employers are, therefore, well advised to conduct regular 
(annual) reviews of their standard employment and stand-
ard amendment agreements to ensure that all required 
changes are properly implemented. ß
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